
  

The Working Time Regula-
tions are based upon the 
need to promote health and 
safety that are supposed to 
provide the employer and 
employee with both social 
and economic benefits.  Un-
der Article 7, a full time em-
ployee is entitled to 4 weeks’ 
annual leave, which must be 
taken in the leave year.  Holi-
days should not be carried 
over into future leave years, 
and should not be replaced 
by a payment in lieu. 
 
Two cases, recently decided 
by the European Courts, are 
likely to place even more of a 
burden on employers under 
these Regulations.  The first 
case, known as the Stringer 
Judgment, involves an em-
ployee of HM Revenue and 
Customs who brought a claim 
seeking accrued holiday pay 
under the Regulations.  Mr 
Stringer brought the claim, 
even though he had re-
mained on long term sick 
leave and had exhausted his 
entitlement to both contrac-
tual and statutory sick pay.  
His claim was lodged after his 
employer terminated his con-
tract on the basis of his long 
term sickness absence and 
refused to make a payment 
to him in lieu of holiday enti-
tlement during his holiday 
year.  Not only did the Em-
ployment Tribunal find in 
favour of Mr Stringer, but 
subsequent appeals by the 
Revenue to Courts, both in 
this country and Europe, were 
unsuccessful.  Accordingly, a 
worker on long term sick can 
accrue holiday entitlement.  It 
is, therefore, very important 
that employers provide em-
ployees on long term sick 
with the opportunity to exer-
cise the right to take holiday 
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leave.  Employers should, 
therefore, take pro-active 
steps now.  As an employer 
you may need to update your 
contracts of employment and, 
in particular, your sickness 
absence policy.  This could 
help limit an employer’s expo-
sure to the payment of holi-
day entitlement in excess of 
statutory holidays. 
 
The second significant case 
to come out of Europe is 
known as the Pereda case.  
Pereda was injured 14 days 
before planned annual leave 
and was unfit for work for 6 
weeks.  Pereda submitted a 
request to move his holidays, 
but this was refused by his 
employer.  The European 
Court decided that, in such 
circumstances, the employee 
must be granted a replace-
ment period of holidays to 
ensure that he was not de-
prived of his right to rest. 
 
Although the case related to 
someone who had booked 
holiday leave and became 
unwell before it began, it was 
specifically stated that “a 
worker who does not wish to 
take annual leave during a 
period of sick leave, …..
[annual leave] must be 
granted to him for a different 
period of time”. 
 
We are of the view that this 
Judgment could easily open 
the floodgates and could be 
open to abuse by unscrupu-
lous employees seeking to 
extend their holiday entitle-
ment by reclassifying their 
holidays as sick leave. 
 
Clearly, a commonsense ap-
proach is needed here, but 
we would recommend em-
ployers review their sick leave 
and absence policies and 
consider conducting “back to 
work interviews’ and request-
ing medical certificates as a 

potential deterrent to em-
ployees who wish to abuse 

Increase to the National 
Minimum Wage  

Increases have come into 
effect from 1st October 
2009 as follows: 
 

• For adults (those aged 
22 and over) from £5.73 
to £5.80 per hour 

• For 18-21 from £4.77 to 
£4.83 

• For 16 – 17 year olds 
from £3.53 to £3.57 

 
A further announcement 
has been made by the gov-
ernment that those aged 21 
will be entitled to the adult 
rate of minimum wage from 
October 2010. 
 
Failure to ensure that your 
staff are paid the minimum 
wage cannot only land you 
in trouble at an Employment 
Tribunal but can also attract 
a criminal conviction.  If you 
have any doubt about how 
much you should be paying 
your staff, get in touch and 
get the right advice. 
 
A further development and 
amendment made to the 
legislation was also intro-
duced in October of this 
year.  Employers can no 
longer use tips to top up 
staff wages so that they 
meet minimum wage 
thresholds.  Employers were 
previously able to count 
service charges and tips 
processed through the pay-
roll towards the minimum 
wage.  This is no longer 
acceptable and employers 
who continue with this prac-
tice are likely to find them-
selves in front of Employ-
ment Tribunals. 
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For further advice on any em-
ployment matters, please con-
tact any member of the employ-
ment team: 

Daniel Wilde, Partner 
Angela Protheroe, Associate 
Ben Jenkins, Trainee 
 
Harding Evans Solicitors 
Queens Chambers 
2 North Street 
Newport 
NP20 1TE 
Tel: 01633 244233 
Fax: 01633 246453 
www.hardingevans.com 
 
 

Fit Notes to Replace Sick 
Notes 

More than 13 million work-
ing days were lost in Britain 
alone last year due to stress 
related absence from the 
workplace with the cost be-
ing felt in both financial and 
human terms.  Reduced 
productivity, low morale and 
poor health, to name but a 
few issues, at a time when 
most businesses are doing 
their utmost to ride out the 
recession.  In a report enti-
tled “Working for a Healthier 
Tomorrow” a radical new 
approach to sickness certifi-
cation was proposed.  
Amongst other things, the 
report recommended that 
the current paper sick notes 
should be replaced with an 
electronic certificate system 
linked to GP computer sys-
tems, known as a “fit note”.  
The idea being that we steer 
away from the current em-
phasis and from what people 
cannot do and focus on what 
they can actually do.  It is 
proposed that the new “fit 
notes” will have 3 categories 
of ability to work, namely :- 
 

• Fit for work, 

• not fit for work; and 

•  maybe fit for some work 
now. 

 
The changes have been wel-
comed by employers and 
trade unions alike and are 
seen as representing a real 
effort on the part of the Gov-
ernment to tackle long-term 
sickness absence. 
 
It remains to be seen how 
successful the “fit note” will 
be in practice and we will, of 
course, keep you up-dated 
as and when it is known 
when the new system is due 

Increase to the Maximum 
Weekly Limits for Redun-
dancies 

As of October 2009, the 
maximum weekly limit has 
increased from £350 to 
£380.  Any employers con-
templating a reduction of 
staff by means of redun-

dancy will need to ensure 
that they have calculated 
any redundancy payments 
using the revised increased 
amounts.  This increase will 
also be relevant when calcu-
lating, among other things, a 
Tribunal award for unfair 
dismissal. 

 Will you still need me, 
will you still feed me, when 

I’m 65…..  

……..well, according to the 
High Court ruling, YES!!!  The 
High Court has decided that 
it is satisfied that the Gov-
ernment has proved that UK 
age discrimination law is 
valid.  So the ‘default’ retire-
ment age of 65 is lawful and 
employers who request em-
ployees to retire at the age 
of 65 against their wishes, 
are not infringing EU law.  
However, it would appear 
that the Government will 
shortly be reviewing the con-
tinued existence of the de-
fault retirement age.  This 
Judgment did also send a 
clear message to the Gov-
ernment that it should re-
view and raise the default 
retirement age and, accord-
ingly, we anticipate there 
may be movement on the 
default retirement age. 

New Rules Aimed at Pro-
tecting Vulnerable Chil-
dren and Adults  

12th October 2009 hailed 
the introduction of new legis-
lation aimed at protecting 
vulnerable groups.  It will 
now be a criminal offence for 
an individual banned under 
the Safeguarding of Vulner-
able Groups Act 2006 to 
seek or undertake work with 
a vulnerable group or for 
“regulated activity providers” 
to knowingly employ such a 
person. 
 
Under the new scheme 
which, when fully opera-
tional, will be one of the 
most stringent in the world, 
it is estimated that about 
750,000 jobs in Wales, both 
in the paid and voluntary 
sector, will be affected. 

The legislation extends well 
beyond the typical profes-
sions, such as those working 
in schools and hospitals, and 
will cover ancillary support 
workers in further education 
and social care together with 
most of the NHS staff includ-
ing cleaners, catering staff 
and even administrative 
staff and receptionists.  In 
some circumstances even 
the providers of transporta-
tion will be subject to the 
new provisions. 
 
Under the scheme there will 
be two new “barred” lists.  
One list will be for people 
prevented from working with 
children and the other for 
those prevented from work-
ing with adults. 
 
Accordingly, your employees 
or volunteers may need Inde-
pendent Safeguarding Au-
thority (“ISA”) registration.  If 
an employer knowingly em-
ploys a barred individual 
whose activities may come 
into contact with children or 
vulnerable adults, the em-
ployer could face criminal 
sanctions.  Such sanctions 
include a hefty fine and, in 
some cases, a 6 months 
prison sentence.  Likewise, 
barred individuals seeking to 
undertake work with any 
vulnerable groups could face 
up to a 5 year jail sentence 
as well as up to a £5,000 
fine. 
 
ISA registration for the vet-
ting and barring scheme 
does not start for new work-
ers or those moving jobs 
until July 2010; and ISA reg-
istration does not become 
mandatory before these 
workers until November 
2010.  All other staff will be 
phased into the scheme as 
of 2011. 
 
Whilst the mandatory re-
quirement is some time off, 
given the potential sanctions 
that could face an unaware 
employer, we strongly recom-
mend that you take steps 
now to ensure that you are 
compliant with these rigor-
ous regulations. 

Disclaimer 

Professional advice should 
always be sought when deal-
ing with legal issues. This 
update does not constitute 
legal advice on any particular 
situation and no responsibil-
ity can be taken from actions 
arising from reading it.  
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